/ 2’ , '.lh‘”\

o<
THE COLIPYROLLE ENERAL //347 3 ?.
DF THI UNITED BTATES
WASHINGBTON, D,C, 20848

LDECISICN

FILE; 3-205314 DATEY Jgune 8, 1982

MATTER OF; Allowances on account
of ajdopted children

DIGEST: When a Navy membey adopts a near
relative who remains with his ov her
natural parents, the momber may only
raeceive increased allowances 1f he can
demonstrate that the adopted child is
in fact dependent upon him for support,
This requives clear and convincing
evidence that the adoptlon is not
merely for increased allowances, and
that the member's support provides
the child with the necessities of
l1ife which would be unavailable
without thls support,

The question presepted is whether a member of &
uniformed service who adopts a close relatlive and contribmres
substantially to the child's support may be paild increz.acd
allowances on account of a depandent when the child remains
riith his patural parents. A member is entitled to increased
allowances on acrount of the dependent, only if he can show
by c¢lear and convincing evidence that the adopted cliild is
in fact dependent on the member for his or her support,
maintenance, and education, '

This question was asked by the Director, Navy Faaily
Allowance Activity, and was assigned submission pumber
Do--N-)380 by the Department of Defense Milltary Pay and
Allovance Commlttee,

*In the submission we received, there is an example of
what is termed a general sjtuatjon, “he example involves
an enlisted member of the Navy who is married to a native
Filipiro, The member has legally adopred his wife's
l0~year-old niece but his former niece and now adopted
daughter remains wlth her natural parents, The member
certifiles that he is contributing $35 a month for the sup-
port of his dependent which amount the Navy points out is
over half the monetary support required to malntain the
child, Because of the adoption and mopetary support pay-
ment.s, the member claims entitiement to certain allowances
at the with Jdepandent rate gsuch as basic allowance fov
quarters, The increagse in the allowance due to the

dependent far exceeds the monthly amount of support pro-
vidrd by the qeanber, "o have bheen infarqativ aduyiged
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there are also cases of unmarried wambers adoupting relatives
where the adopted children contin & to live with their natural
parants,

Chapter 7 of title 37, Unlted States Code, sets out
the various allowances which accrue to a unlformed service
member, VYor purposes of these allowances, a member's adopted
child under 21 ycars of age qualifies as a dapendent if the
adopted child is in fact depapdent op the mewber, 37 U,S,C,
§ 401(2)(A) (1976), Thils statutory test of in-fact dependence
has not changed sipce 1929 when 1t was added by the act of
February 21, 1929, ch, 288, 45 Stat, 1254, amending section 4
of the act of June 10, 1922, ch, 210, 42 Stat, 624, 627, Tnat
statutory language was devised primarily te prevent a member
Erom recelving increased allowances when he adopted a close
relotive who remained with his or her parents and tha purpose
of the adoption was merely to give the member a basis to
claim increased allowances, 9 Comp, Gen. 299, 3G4 (1930),

: In cases decidad after the issuance of 9 Comp, Gen, 299,
we explained that tne member 1in order to recelve increased
allowances must show by clear and convincing avidence that
the child has been legally adopted by him and that the child
1s In fact dependent upon him for his ¢r her support, main-
tepance, and education, B-89140, Octoher 5, 1945; and B-22084,
april 2, 1942, citing B-19274, August 19, 1941, The memper
does not meet this burden merely by establishing that he has
legally adopted a child and that his contributions to the
child's support better the child's living conditions and
afford the chlld opportunities and advantages unavailable
without thils support, B~14231, March 9, 1942, Rather, the
member must demonstrate clearly and convincingly that he

has a legally adopted child who 1s substantially depepdent
upon him for suppourt, malntenance, and education, See
B*150452; February 1' 1963,

Thus, a member must dispel any doubt before he will
be entitled to Increased allowances pbecause of his adopted
child, If doubt exists as to the member's entitlement,
whe increased allowarces may not be paid. See 49 Comp.
Gen, 656, 6062 (1970),

We Invite attention to the fact Lhat dependency deter-
minations involving entitlement te basic allowance for
quarters for enlisted members of the uniformed services are
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to be made by the Secretar{ concerncd or his desianee and
will not be reviewed by this Office cxcept In cases involying
fraud or gross pegligeance, See 37 4,s,C, 403(h) (197%) and
Mattaer of Ranazzi, B-1953R83, NOVember 6 1979, Accordingly,
In"these cases the Sacretary of the Navy or hls designee
should make the determination as to whether an adopted child
is in fact dependent on the member,
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